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This Appeal by the Assessee is directed against the order dated
10/07/2017 of Ld. CIT(A), Jaipur, arising from the penalty order passed u/s
271(1)(c) of the Income Tax Act, 1961 for the Assessment Year 2008-09. The
Assessee has raised the following grounds in this appeal:-

“1. The Ld. Assessing Authority grossly erred in imposing penalty of

Rs. 48,582/- under section 271(1)(c) of the Act and the Ld.

Appellate Authority has erred in confirming the same.

That further submissions shall be made at the time of hearing.

3. The appellate craves leave to add, amend or alter all or any of
grounds of appeal and relief claimed before or at the time of
hearing.”
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2. The assessee is engaged in the business of trading in precious and semi
precious gems stones. In the course of assessment proceedings, the
Assessing Officer disputed the purchases made by the assessee from four
parties amounting to Rs. 7,94,067/-. The AO while framing the assessment
U/s 143(3) made addition on account of unverifiable purchase @ 25% which
was reduced by the Ld. CIT(A) to 18%. Thus, the additions sustained by the
Ld. CIT(A) on account of unverifiable purchases is a subject matter for levy of
penalty U/s 271(1)(c) of the Act. The AO levied a penalty of Rs. 48,582/-
while passing the order dated 26/03/2015. The assessee has challenged the
action of the Ld. CIT(A), but could not succeed.

3. We have heard the Ld. AR as well as Ld. D/R and considered the
relevant material on record. At the outset, we note that an identical issue of
levy of penalty against the addition made on account of unverifiable
purchases by applying the GP Rate of 25% has been considered by this
Tribunal in assessee’s own case for the Assessment Year 2007-08 vide order

dated 15.11.2017 in ITA No. 55/JP/2016 in para 7 as under:-

"7. Having heard the rival submissions and perused the material
available on record, we note that the grievance of the Revenue is that
the assessee has failed to produce party. It may be noted that when
the assessee filed complete details of the party, the Revenue authorities
have ample power including issue of summons u/s 131 whereas the

assessee has no such power under the Act to bring the party personally
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to produce before the AO. It appears from the record that the Revenue
authorities did not exercise such power u/s 131 of the Act. When
transactions with a particular party are over that party may not be
ready to cooperate in giving information which were exactly asked by
the Assessing Officer to the assessee which were to collect from the
party by the assessee. Under these circumstance, the Revenue
authorities have ample power, such power under the Act and if they are
not exercising such powers, the assessee cannot be blamed in
concealing particulars or furnishing inaccurate particulars of income,
therefore the aspect of human probability, tenancy of non cooperation
by the parties after business transaction is over, is required to be
considered while deciding bona fide aspect of the assessee in penalty
matter u/s 271(1)(c) of the Act. In the assessees case under
consideration the Assessing Officer has not given finding based on
some contradictory evidence to disprove that explanation offered by the
assessee which the assessee is not able to substantiate and fails to
prove that such explanation is bona fide and that all the facts relating to
the same and material to the computation of his total income have
been disclosed by him. The AO applied G.P rate @ 25%.

Considering the factual position explained above and after
considering the gquantum orders of Revenue authorities, we are of the
view that it is not a fit case for levy of penalty u/s 271(1)(c) of the Act,
therefore, we quash the penalty order u/s 271(1)(c) of the Act.”

3.1 Having regard to the facts and circumstances of the case which are

identical to the facts for the Assessment Year 2007-08 and following the order
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of this Tribunal in assessee’s own case for the Assessment Year 2007-08, we
delete the penalty levied U/s 271(1)(c) of the Act.
4. In the result, appeal of the assessee is allowed.

Order pronounced in the open court on 26/02/2018.

Sd/- Sd/-
GINECEE) (fasra arer <19)
(Bhagchand) (Vijay Pal Rao)
o wew / Accountant Member =% w1/ Judicial Member
Jaipur
Dated:- 26/02/2018.
Pooja/-

e @1 gfafafy sifya / Copy of the order forwarded to:

arfremeff / The Appellant- Smt. Anuradha Bomb, Jaipur.
yaefi / The Respondent-. DCIT, Circle-1, Jaipur.

araer 3mgad / CIT

amaa g/ CIT(A)

faumiia ufcf=ifdr, smaex srdefia sifgrevor, sragr /DR, ITAT, Jaipur.
e wiger/ Guard File [ITA No. 740/JP/2017]

SN e

ame=gER / By order,

HEre ysiieR / Asst. Registrar



